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Classification Decision: 


Objectionable, with one dissenting view in relation to some of the photographs. 

Display Conditions: 

Not Applicable. 

Descriptive Note: 

Not Applicable. 


Direction to issue a label has been given on: Not Applicable. 


SUMMARY OF THE REASONS FOR DECISION: 

The Board has classified those photographs in the possession of Mr Moonen which 
were classified as “objectionable” in the Board’s previous decision dated 28 November 
1997. Pursuant to s 4(2) of the Films, Videos, and Publications Classification Act 1993 
(the Act), the photographs were referred to the Board by the District Court in its 
judgment dated 31 July 2002 as more than one year has elapsed since the last 
decision was recorded in the list of decisions pursuant to s 40 of the Act. 


The photographs depict children and young persons in provocative sexual poses. The 
Board considers that sexualised photographs of children and young persons pass 
through the “gateway” of sex, in that the photographs show a consciousness of sex. 
The models are posed in a manner which promotes sexual instincts and desires. The 
Board finds the unrestricted publication of the photographs to be “objectionable” in 
terms of s 3(1) of the Act. The manner in which the models are depicted is sexualised 
and exploitative of boys and young persons and in the Board’s view, is “likely to be 
injurious to the public good”. 
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The majority of the Board finds the photographs numbered 43, 44, 61, 62, 63, 74, 75, 
79, 80, 81,83, 84, 86, 87, 89, 90, 91, 127, 138, 144, 175, and 176 come within s 
3(2)(a) of the Act in that they exploit “children or young persons or both for sexual 
purposes” and “promote or support or tend to promote or support” that exploitation. 

The models are in poses which are typical of adult sexualised poses often seen in 
“centrefold” or pornographic material. The close-upshots of genitalia, the poses of 
hands over groin, legs apart, and smiling, promote the display of children or young 
person’s bodies in a manner which encourages the viewer to consider these poses to 
be normal and pleasurable, and without adverse consequences or effect. The effect of 
this is to “promote or support” and encourage the use of such photographs. 

One Board member dissents from the majority Board view in respect to photographs 
43, 44, 69, 73, 79, 86 and 87, noting that in many cultures, particularly in the tropics, 
children are naked as they play in forests and streams and that photographers often 
use themes of children and flora and fauna in their natural habitat. Cultures in some 
regions consider the body a temple of God rather than as a sexual object. Hindu 
temples that are public are sculptured with nude gods and goddesses in various 
poses. Similarly, as snakes are objects of worship the association of snakes as phallic 
symbols is not accepted. The dissenting member does not agree with the comparison 
of the photographs of young children in poses reminiscent of adult sexualised poses as 
this is subliminal extrapolation. 

The Board finds the photographs numbered 7, 8, 9, 41,92, 126, 128, 134, 135, and 
136 come within s 3 (3)(b) of the Act in that they exploit “the nudity of children, or 
young persons, or both”. The majority of the Board find that these photographs are of 
a lesser sexual emphasis than those classified under s 3(2)(a) of the Act. There is, 
however, an emphasis on the nudity of the boys and young persons, which is not 
incidental to the purpose of the shot. The Board finds, as it did in its previous decision 
of 8 December 2000, that the nudity of the models is exploited where there is a close- 
up of the child or young person’s genitals or anus, or where the angle of the shot 
emphasises the genital area. The Board also finds that where the models are 
photographed in adult sexualised poses the child or young person is exploited or taken 
advantage of. In all of the above instances the emphasis is on the nudity of the child 
or young person, not on any other feature or factor. The Board is conscious that the 
freedom of expression guaranteed by the Bill of Rights must be considered as part of 
this exercise. 

In making its determination under s 3(3)(b) of the Act the Board has to consider the 
particular weight to be given to “the extent and degree to which, and the manner in 
which” the publication “exploits the nudity of children or young persons or both”. The 
majority of the Board finds that each of the photographs is explicit in its portrayal of 
nudity and that the emphasis and manner in which the children or young persons are 
portrayed in their nudity is almost the total emphasis of the photographs. In the 
Board’s view the photographs “take advantage” of the models as they are utilised for 
the viewer’s or photographer’s ends, which may include the viewer’s sexual filiation. 
The same member of the Board dissents in respect to photograph 126, which in the 
member’s view is an innocuous shot. The member holds that the composition lighting 
skills and camerawork in this shot are commendable of its genre. 
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The Board also considered the photographs already classified under s 3(2)(a) in this 
decision and also finds that they are also “objectionable” under s 3(3)(b) of the Act. 

The Board finds under s 3 (4) of the Act that the dominant effect of the photographs is 
the depiction of children or young persons with the nudity of the model being the 
almosttotal emphasis. The freeze-frame impact of photographs removes any context 
which may mitigate in diminishing the impact. The Board acknowledged Mr Moonen’s 
submission with respect to artistic merit. The Board has considered “any other 
relevant circumstances relating to the intended or likely use of the publication”. Other 
media in which the photographs could be used include internet web sites, postcards, 
tee shirts, pamphlets, and books. Having considered each of the media in turn, the 
Board confirms its decision with respect to all of the photographs, irrespective of the 
possible media that they could be presented in. 

The Board has considered, under s 23 (3) of the Act, the potential “injury to the public 
good” and has weighed that against the potential benefit derived, or absence of 
resulting injury, in making the photographs available to Mr Moonen for artistic 
purposes. It is the finding of the Board that there is insufficient evidence provided by 
Mr Moonen as to which photographs he wished to retain, and too little detail as to the 
artistic purpose to which he would put such of the photographs he may use, for the 
Board to find s 23(3) satisfied. 

In summary, the Board finds that the photographs have the effect of normalising the 
exploitation of children and young persons for sexual purposes, or they exploit the 
nudity of children and young persons, and as such are “objectionable”. Releasing the 
photographs to Mr Moonen alone for artistic purposes does not sufficiently negate 
likely injury to the public good. The Board declines to release the photographs 
pursuant to s 23(3) for Mr Moonen’s sole use for artistic purposes. 

The Bill of Rights has been considered in all decisions in respect of this matter. 


OFLC Ref: 300111, 300112, 300130, 300131, 300132, 300133, 300134, 300135, 
300136, 300137, 300138, 300139, 300140, 300141, 300142, 300143, 300144, 
300145, 300146, 300147, 300148, 300149, 300150, 300151, 300152, 300153, 
300154, 300155, 300156, 300157, 300158, 300168, 300169, 300170, 300172, 
300173, 300174, 300175, 300176, 300177, 300178, 300179, 300180, 300181, 
300182, 300183, 300184, 300185, 300186, 300187, 300188, 300189, 300190, 
300191, 300192, 300193, 300194, 300195, 300196, 300197, 300198, 300199, 
300200, 300201, 300202, 300203, 300204, 300205, 300206, 300207, 300208 


Note: The above decisions relate to those photographs that were previously classified by the 
Board as “objectionable”. However, the OFLC notes that the Board has cited two reference 
numbers (69 and 73) in its abstract, both of which are the reference numbers of “unrestricted” 
publications. 
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